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Proof of Reparation Claims 


By Harry C. Ames* 


N February 5, 1935, the Commission, over the signature of Commis- 

sioner Claude R. Porter, issued a report in No. 24899, A. B. Cole & 
Sons, et al v. Missouri Pacific Railroad Company, et al., (206 I. C. C. 
313) which should go far toward clarifying the somewhat foggy atmos- 
phere regarding the quantity and character of proof required as the 
basis for entry of an order specifying the amount of reparation due 
under a finding of past unreasonableness. 

In the good old days when the Commission made such a finding the 
‘*proof’’ required to substantiate an order specifying the amount of 
reparation due was largely a matter of bookkeeping and cooperation. 
The complainant, under Rule V of the Rules of Practice, would simply 
list his shipments in the prescribed form. This list would be submitted 
to the defendant carriers for audit and upon certification by them of its 
mechanical correctness and its submission to the Commission, it would 
serve as the basis for a formal order. Oral hearings necessitating 
‘**proof’’ beyond that contained in the ordinary Rule-V statements were 
a rarity. 

As time went on and the depression bit deeper and deeper into the 
revenues of the railroads, their resistance to reparation awards has quite 
naturally become more and more pronounced and in the past two years 
or so it has resulted in refusal on the part of the carriers in many in- 
stances to certify the correctness of the ordinary Rule-V statement. This, 
of course, has necessitated further hearings in order that the amount of 
reparation due may be proved in ‘‘open court.’’ Due to the novelty of 
the situation the ideas of the practitioners as to the amount and character 
of proof required has taken on widely divergent forms. The same may 
fairly be said of the attitude of the Commission. These diverging views 
may be regarded as due, at least in part, to decisions of the Commission, 
some of which are in apparent or open conflict. The report in the Cole 
Case contains a careful and logical analysis of these decisions, and with- 
out attempting reconciliation paves the way for a new practice upon 
sound and consistent lines. 

The decision in the Cole Case goes primarily to that question which 
concerns (a) the probative force of a receipted freight bill or a duly 
authenticated copy thereof, (b) when properly in evidence. For con- 
venience and clarity of discussion the decision was divided into two 
parts—the first relating to all complainants other than the Otterville Co- 
Operative Association No. 290, and the second, to that association. 

In connection with the first subdivision the Commission found gen- 
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erally that witnesses ‘‘having personal knowledge of the facts’’* had 
testified that shipments had been made to and received by them on which 
freight charges had been paid as evidenced by original freight bills (‘‘or 
copies thereof’’) attached to their exhibits. Summing up that character 
of testimony the Commission said (p. 316) : 


The witnesses were unable to state definitely that they received a certain 
shipment on a specified date or that they paid the charges thereon in a specified 
amount as shown by the freight bill. However, they did testify generally, from 
their own knowledge, as to the facts just recited. (Italics supplied.) 


The Commission then concluded (p. 316) : 


These bills having been properly identified or authenticated, are prima facie 
evidence of the facts shown on their face. 


Inasmuch as defendants introduced nothing in rebuttal of this prima 
facie showing the Commission awarded reparation in all instances except 


(a) where the freight bills were not receipted and no further evidence was 
introduced to supply that deficiency, or 


(b) where the freight bills contained interlineations which were not explained, 
or 


(c) in other circumstances not germane to this analysis. 


The essential difference in the foregoing portion of the report from 
that involving the ‘‘ Otterville’’ association is that in the former the testi- 
mony was offered and the freight bills introduced in evidence either by 
the receivers themselves or by their regular employees. In the ‘‘Otter- 
ville’’ case the testimony and the freight bills were introduced by a 
witness not regularly employed by the consignee and to whom the freight 
bills ‘‘had been transmitted * * * by mail.’’ This circumstance 
brought squarely in issue the question whether freight bills introduced 
in the latter manner were properly in evidence as against seasonable 
objection. 

In commenting upon and deciding that question the Commission re- 
viewed its earlier and recent decisions on the subject. It pointed out 
that in the earlier cases it had applied the rule that proof of a reparation 
case must be made with that degree of certainty and in the manner 
prevailing in any action at law for damages. 

Referring to its more recent decisionst the Commission pointed out 
that freight bills had. been accepted in evidence from witnesses having 


* Or, in respect of one of complainants, the Vice President of the company who 
had supervision over payment of freight charges and over the former “manager” 
who handled them directly and was no longer in his employ, and who obtained his 
knowledge by an examination of the records of his office. 

_ | These included Chapman’s Sons Co. v. Boston & M. R. Co., 152 1. C. C. 316; 
Miami Laundry Co. v. Florida E. C. Ry. Co., 153 1. C. C. 506; McClamrock Co. v. 
Atlantic & Y. a Co., 178 1. C. C. 445; Milton & Sons v. Alton & S. R. Co., 179 
LC. C. 200; Dickinson v. Atchison, T. & S. F. Ry. Co., 188 1. C. C. 599; and Shale 
Hill Brick & Tile Co. v. Chicago, B. & Q. R. Co., 195 1. C. C. 303. 
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ho personal knowledge of the shipments and that reparation had been 
awarded on the strength of such evidence. In modst of these eases the 
objections, where made by defendants, ran to the weight to be attached 
to freight bills presented in such a manner, rather than to their admis: 
sibility in evidence,* and in all of the cases it appeared that no evidente 
was introduced by defendants. The theory of the awards was 


(a) That the freight bill constituted prima facie evidence of the correctness of 
the facts shown on it, and 


(b) that this prima facie evidence ripened into conclusive evidence in the absence 
of rebuttal. 


_. Carried to a logical conclusion these cases, therefore, decided that a 
case for reparation order was made out by the introduction of paid 
freight bills, regardless of the personal knowledge or lack of personal 
knowledge of the one who introduced them, provided no rebuttal evi- 
dence was presented. Furthermore, under the McClamrock decision, 
lack of personal knowledge was held to be no bar to the receipt of freight 
bills in evidence. 

At least, that was the undisputed law until Division 4 decided 
Barteldes Seed Co. v. Atchison, T. & 8. F. Ry. Co., 200 I. C. C. 268, 
where it held that duly authenticated copies of freight bills introduced 
in evidence by a witness haying no personal knowledge of the trans- 
actions were ‘‘insufficient to support an award of reparation.’’ It is to 
be noted, however, that even that finding ran to the weight to be accorded 
the evidence and not to its admissibility. 

After reviewing the decision of the Supreme Court in Spiller v. 
Atchison, T. G 8. F. Ry. Co., 253 U. 8S. 117, where reparation was 
awarded by the Commission, and its award affirmed, on the testimony of 
the secretary of an association, who had never personally made a ship- 
ment or paid a freight charge, the Commission’s report draws careful 
attention to the proposition that in the Spiller Case the Court had con- 
stantly adverted to the failure of the carriers to make timely objection, 
whereas the Chapman and related cases were decided largely upon de- 
fendants’ failure to introduce rebuttal testimony ‘‘saying nothing about 
their objections.’’ It then stated (p. 323): 


In the light of the decision by the Supreme Court just mentioned, and upon 
consideration of this whole matter, including our own decisions, we are. pet- 
suaded that in our earlier cases we possibly stated the rule on proof of payment 
of freight charges with undue strictness, while in our later cases we have stated 
it with undue Tiberality. 


The Commission then announced the principle that before freight bills 
are received in evidence ‘‘some evidence should be produced as to the 
identity of the instrument being what on its face it purports to be.” 
Where objection is made there should be such identification ‘‘as suffices 
to give reasonable assurance of the genuineness of the instruments.’’ 


* The McClamrock Case is an exception. There the Examiner excluded the 
freight bills on objection but Division 5 held that they should have béen received. 
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The Commission did not leave’ the matter in that shape, however. 
It went on to say that the doctrine of the Chapman and related cases, 
as to the weight to be attached to a receipted freight bill still held when 
such bills are ‘‘ properly in evidence.’’ This means, of course, that such 
freight bills, properly in evidence by identification, are conclusive evi- 
dence of the facts therein recited, in the absence of rebuttal. It further 
stated that when an original freight bill can not be produced and its 
absence is properly accounted for, copies may be introduced when 
‘‘identified’’ in the manner suggested for the originals. 

One of the most important further observations, however, is the 
thought expressed as follows, on page 323: 


Neither should it be understood that we are intimating that receipted 
freight bills are the only method of proving the payment of freight charges, but 
like any other fact sought to be established, proof of payment is allowable by 
other methods which readily come to mind. (Italics supplied.) 


All of which brings on this further potent query : ‘‘Why introduce paid 
freight bills at all?’’ After all, they are merely receipts or corroborative 
evidence. They are not essential under the best evidence rule because 
they do not embody the original contractual agreement of the parties. 
Given testimony by a witness having personal knowledge that a shipment 
has been made and that charges have been paid on it at a rate found 
unreasonable, and assuming that no rebuttal evidence is offered in 
contradiction—why the freight bill? 

_ This decision of the Commission should have a most salutary effect 
upon a doubtful and contradictory state of affairs. It is eminently fair 
to both carrier and shipper. It places the burden of proof where it be- 
longs without setting up undue hardship in connection with the task of 
proving. Furthermore, it takes careful cognizance of the burden of pro- 
ceeding as distinguished from the burden of proof. The matter of 
making out a case for the entry of a reparation order should now be 
comparatively simple and free from doubt. 





Class Rate Chart— | 
Western Trunk Line & New England Territorie 


The Association has been extremely fortunate in being able to 
secure the exclusive publication: rights of a series of charts which will 
depict some of the more important rate structures of the country apply-. 
ing on both class and commodity. 

The charts are intended for ready reference only and not to supple- 
ment the official tariffs as filed. Certain important points of the country 
could only be selected as the charts cannot be all inclusive. If they prove 
helpful to our members it is felt that a valuable service has been rendered. 

The first of these charts is enclosed herewith. In this connection, we 
are able only to furnish one free chart per member. If additional copies 
of the charts are desired we shall be glad to send them to anyone making 
Tequest at 25e per copy. Where large quantities are desired, of course 
the price will be decreased. 





Wheeler Proposes Government Ownership of 
Railroads 


9 following is quoted verbatim from the Congressional 
Record of April 15, 1935: 


Government Ownership of Railroads 


Mr. Wheeler introduced a bill (S. 2573) to provide for the creation 
of a corporation to be known as the ‘‘ United States Railways’’; to pro- 
vide for the possession, control, and ownership of certain property of 
earriers by United States Railways; and for other purposes; which was 
read twice by its title and referred to the Committee on Interstate Com- 
merce. 

Mr. Wheeler: In connection with the bill which I have just intro- 
duced, providing for the creation of a corporation to be known as 
‘*United States Railways’’, and which I have asked to have referred to 
the Committee on Interstate Commerce, I ask that there be printed in the 
Recorp an analysis of the bill. 


There being no objection, the analysis of the bill was ordered to be 
printed in the Recorp, as follows: 


Analysis of The Government Ownership Bill 


This bill is a comprehensive Government ownership statute, providing for the 
acquisition, ownership, and management of the railroads by a Federal corporation, 
called the “United States Railways”, under public management and in the public 
interest. 

The bill authorizes the creation of the United States Railways and its acquisition 
of the property of the railroads, either by consolidation of the present companies 
with the Federal corporation and an exchange of their respective securities, or by use 
of eminent domain and a payment for the property in debentures of the United 
States Railways guaranteed by the Government. 

The provisions for acquisition by exchange of securities permit the United 
States Railways to offer its securities to a carrier, or to the latter’s security holders, 
on a basis which the bill prescribes, the security holders being given the 
option of accepting the offer or of receiving under condemnation proceedings the 
ee value of their securities paid in Government-guaranteed debentures. The 

ill authorizes an offer, under the exchange provisions, of debentures equal to the 
present value of the carrier securities plus contingent securities (income bonds or 
preferred stock, not guaranteed by the Government) of the United States Railways 
equal to the difference between such present value of the carriers’ securities and what 
their value would be on the basis of the 1930 earnings, it being provided that the 
interest payable on the debentures thus issued shall not exceed the present income 
of the property and that the aggregate interest and dividends payable on the 
debentures and contingent securities shall not exceed the income of the year 1930. 
These provisions have two principal purposes. In the first place, it is intended to 
make it possible for the Government to acquire the property in such a way that the 
fixed charges can be borne by the present earnings of the property, thereby avoiding 
the necessity of meeting such charges through taxation. In the second place, it 1s 
intended to provide for a fair treatment of the security holders and not to restrict 
them to payment for the value of their holdings at depression prices. Consequently, 
the act provides for an acquisition on a basis whereby the security holders will be 
made whole for the present value of their holdings and will be given “rain check 
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securities for the difference between the present value and the value on the basis 
of the 1930 income. This “rain check” arrangement gives the security ‘holders the 
benefit of future increases in earnings, using those of the year 1930 as an upper 
limit. That this is a fair and liberal basis is clear from the fact that the net railway 
operating income of the class | railroads in 1930 was $870,000,000, which is approxi- 
mately the a of the last 10 years, the earnings of the period 1925-34, inclusive, 
being $850,000,000, whereas the 1934 income was $463,000,000. The bill does not 
adopt the suggestion which has been sometimes current that the Government should 
take over the railroads and guarantee the bonds, thus bailing out one class of in- 
vestors. Under the exchange proposed, it is clear that the capital costs of the trans- 
portation system would be substantially reduced, because the property would be 
acquired on a basis which is less than the present capitalization, the funded debt 
being consequently lower, and there would be a reduction of the interest rate, since 
Government-guaranteed debentures will bear lower interest rates than the present 
railroad bonds. 

Under the provisions of the bill, where physical property is acquired by the use 
of eminent domain, or where securities are condemned, the value is to be paid for 
wholly in debentures of the United States Railways, guaranteed by the Government. 
The value is to be determined by a special commission called the “Railway Acqui- 
sition Tribunal”, under provisions which put emphasis upon the present actual 
commercial value of the property and which are designed to exclude from consider- 
ation reproduction costs and similar data which, in view of the obsolescence created 
by competitive transportation agencies and the low earning power of the property, 
are no indication of its present or prospective value. 

The bill os for the temporary taking over of the railroad properties on 
January 1, 1936, pending permanent acquisition proceedings, on a rental arrangement 
very similar to that used during Federal control in the war period. 

The bill provides for the protection of the operation of the United States Rail- 
ways from the influence of politics. The management is vested in five trustees, whose 
salary is to be $20,000 a year, and who shall be men of wide experience and demon- 
strated capacity and obligated to administer the properties in the public interest, 
independent of political considerations, and on a self-supporting basis. In the ap- 
pointment of trustees, officers, and employees and their dismissal, promotion, or 
demotion, no political qualification may be given consideration, and officers of the 
United States or of any political party organization are forbidden by the act to 
solicit or recommend the appointment, dismissal, promotion, or demotion of any 
officer Or employee. Provision is made for a railroad advisory council consisting of 
24 members, to be appointed by the President and representing labor and the various 
industries and professions. Provisions are made under which, speaking — 
there is no important disturbance of the present system of State taxation of railroad 
property or of the handling of labor problems. The Interstate Commerce Commis- 
sion is given substantially the same authority over rates as it had during -the period 
of Federal control. 





“Railroad Reorganization Under Section 77 of the 
Bankruptcy Act: New Legislation Suggested.” 


Summary of Article by Louis B. Wehle in Yale Law Journal, 
December, 1934 


OR considerably over a year there has been much criticism of Section 
77 of the Bankruptcy Act for the reorganization of railroads; and 
at the present Session of Congress two Bills essentially alike have been 
introduced in the House and in the Senate for amending that Section. 
The article ‘‘Railroad Reorganization under Section 77 of the Bank- 
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ruptey Act’’, written prior to the present Session of Congress, points out 
defects in the existing Act, some of which the pending legislation has 
been designed to eliminate; but this article constitutes the first open 
challenge to the underlying theory of Section 77 itself; and concludes 
that it should be repealed and replaced by a comprehensive law reform- 
ing the process for reorganizing railroads in Federal equity courts. 

The writer briefly reviews (p. 201) all five of the major cases which 
have been pending for between twelve and twenty months in various 
Federal District Courts, i.e., Missouri Pacific, Chicago & Eastern Illinois, 
Frisco, Rock-Island and Monon, and declares (p. 202) that ‘‘In number 
and tempo the steps taken to date in these five cases compare none too 
favorably with steps in the average railroad equity receivership proceed- 
‘ing over a similar period.’’ The principal reason for this alleged failure 
of Section 77 lies in the deadlocking effect of the power it gives to stock- 
holders to dominate the reorganization plan, since the law calls for 
consent by two-thirds of the stockholders, unless the creditors ean avoid 
this in ways which the writer maintains afford them no real escape from 
coercion by the stockholder. (p. 221). 

The principal factor in such coercion consists in the creditors being 
confronted with the probable necessity of proving insolvency of the Com- 
pany in order to avoid meeting demands of the stockholders,—a difficult 
obstacle in the light of established definition under the Bankruptey Law 
of what constitutes insolvency. ‘‘It seems fair to conclude that, when 
holding such an advantage as this, the stockholder can. force a hard 
bargain upon the bondholder in connection with the Plan. His demands 
may be too strong to be met even by bondholders faced with the alter- 
native of a deadlock, and a dismissal by the court of the Section 77 
proceedings. But we must test Section 77 as producing a Plan evolved 
under such conditions.’’ 

The writer points out (p. 226) that no public hearings were held on 
Section 77, and that the expiring 72nd Congress acted mainly upon the 
message of President Hoover (p. 204 note) who urged Section 77 for 
expediting reorganization in the emergency, and upon the memorandum 
opinion of his Solicitor General who gave written assurance to Congress 
that the Act would be constitutional (p. 226),—-a proposition which the 
writer challenges. He contends that if Section 77 were, in any situa- 
tion, to operate in such a way as to force a dissenting minority bond- 
holder to accept securities under a plan dictated by the stockholders and 
effecting a virtual surrender to them of part of the mortgaged property, 
the Act would be held unconstitutional (p. 216-222). He points out that 
Section 77 provides that proceedings under it are only tentative, and that 
if voluntary arrangements can not be reached for reorganization, the 
eases will be-dismissed and will fall into the equity courts. The writer 
then urges (p. 233-234) the complete reform and effectuation of the 
normal Federal Equity process for reorganizing railroads; and then a 
separate permissive statute for speeding up equity receiverships in the 
current emergency, which statute would come into operation in special 
cases through orders issued by the Chief Justice upon certification to him 
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by the Interstate Commerce Commission and the District Court in which 
a receivership is pending. 

Under the proposed reform, the reorganization of the new company 
would be strictly upon the basis of earning power, excluding cost figures ; 
but the writer urges (p. 231-2) that where a reorganization is so speeded 
up at a time of financial prostration when no value exists for the old 
stockholders, their ‘‘moral claim must be met in a considerate and orderly 
way’’, through the issuance to them perhaps of stock warrant options, 
exercisable on terms to be set by the Commission within seven years, if 
and when there has been a revival of values ‘‘fairly apportionable on 
some terms to the old stock interest.’’ 


Members desiring Mr. Wehle’s pamphlet should write the Executive 
Secretary enclosing 10c in stamps to cover mailing charges. 





Several Government Departments Change 
Working Hours 


Schedule of Various Governmental Units 
(effective April 16, ’35) 
8:30 A. M.—4:00 P. M. 


Emergency Conservation Commission. 
Federal Coordinator of Transportation. 
Interstate Commerce Commission. 
Internal Revenue Bureau (first group). 
Veterans’ Administration. 

Federal Housing Administration. 


8:45 A. M.—4:15 P. M. 


Navy Department. 
Internal Revenue Bureau (second group). 
War Department. 


9:15 A. M.—4:45 P. M. 


Commerce Department. 
Farm Credit Administration. 
General Accounting Office (employees in old Post Office). 


All groups not included in the above will continue to work on the 
9:00 A. M—4:30 P. M. schedule, with the exception of the District 
Building, which some time ago went on the 8 :45 A. M.—4:15 P. M. basis, 
and the Bureau of Engraving and Printing, where the hours are 8:00 
A. M—4:00 P. M. 





Duty of Interstate Commerce Commission 
To Make Findings of Fact* 


HEN the Interstate Commerce Act was originally enacted (February 
4, 1887, 24 Stat. L. 384) it contained a provision (Section 14) 
that : 


“Whenever an investigation shall be made by said Commission, it shall be 
its duty to make a report in writing in respect thereto, which shall include the 
findings of fact upon which the conclusions of the Commission are based, together 
with its recommendations as to what reparation, if any, should be made by the 
common carrier to any party or parties who may be found to have been 
injured; and such findings so made shall thereafter, in all judicial proceedings, 
be deemed prima facie evidence as to each and every fact found.” 


No change was made in this provision of the Act by the amendatory 
Act of March 2, 1889 (25 Stat. L. 859, Section 4). 

In lieu of the — above quoted, the Hepburn Amendments of 
June 29, 1906 (34 Stat. L. 589) inserted the following: 


“Whenever an investigation shall be made by said Commission, it shall be 
its duty to make a report in writing in respect thereto, which shall state the 
conclusions of the Commission, together with its decision, order or requirement 
in the premises; and in case ‘damages are awarded such report shall include 
the findings of fact on which the award is made.” 


Therefore, as the law now stands, except in reparation cases, there 
is no statutory duty upon the Commission to make specific findings of 
fact. All that is required is that the ‘‘conclusions of the Commission’”’ 
shall be stated, along with its decision, order or requirement in the 
premises. At the time the change was made in the Act, in 1906, the 
Commission had not yet adopted its practice of issuing proposed re- 
ports. (The Commission did not adopt this practice until February, 
1917. See Annual Report of Commission for 1919, pages 22-23.) Failure 
on the part of the Examiners to make findings of fact has dissipated 
much of the time originally expected to be gained by the issuance of 
proposed reports. Where findings of fact are not made litigants be- 
fore the Commission have nothing to which to address themselves in 
filing exceptions and answers thereto, so that a complete reargument of 
their original contentions is necessitated. 

In his address before the Association of Practitioners, at its third 

Annual Meeting, Mr. Justice Roberts said: 


* Epitor’s Note:—In view of the efforts of the Association of Practitioners 
Before The Interstate Commerce Commission to obtain a change in the Rules of 
Practice of the Interstate Commerce Commission to provide that proposed pense 
of Examiners shall contain a statement of the issues, findings of Pct. and conclu- 
sions, and of the failure of the Commission to so amend its rules, it is believed that 
a review of the recent cases in the Supreme Court of the United States in which the 
failure of the Commission to make appropriate findings of fact has been criticised 
will be of interest to all practitioners. 
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“There are many matters of procedure before the Commission, as | see it, 
that may be greatly improved. Its functions in respect to its judicial work 
need better definition. e presentation of cases, while good, may be greatl 
improved.” (3 Reports of Association of Practitioners Before The I. C. C., 71) 


The Supreme Court of the United States, in numerous cases, crit- 
cised the lower Courts for failure to make findings of fact. In Virginian 
Railway Company v. United States, 272 U. S. 658, 674-675, 71 L. ed. 
463, 472, 47 S. Ct. Rep. 222, the Court said: 


“No opinion, written or oral, was delivered. In view of the importance of 
the litigation, we interpret the absence of an opinion as tantamount to a decla- 
ration that upon careful scrutiny of the record the questions presented for 
judicial determination appeared to be simple; or, at all events, that the case 
did not involve the determination of any question of law which was novel or as 
to which there was, or could be, reasonable doubt. The decree of the district 
court was not unanimous; but this fact alone would not justify a stay. For 
aught that appears, the district court may have divided on some questions of 
fact, or on the construction of a document. Under the circumstances appearing, 
the suspension of the order pending the appeal was unwarranted. The objec- 
tion to as decree asserted by the government in No. 282 must, therefore, be 
sustained. 


‘ 


“Unless an opinion indicating the grounds of the decision is delivered, a 
defeated party may often be unable to determine whether the case presents a 
question worthy of consideration by the appellate court. This is particularly 
true, where the case is in equity and the decree is entered upon a hearing in- 
volving complicated facts. For being in equity, matters of fact as well as of 
law are reviewable; and the reviewable issues of law are rarely sharply defined 
by requests for rulings. The failure to accompany the decree by an opinion 
may thus deprive litigants of the means of exercising a sound judgment on the 
propriety of an appeal. And the appellate court, being without knowledge of the 
grounds of the decision below, is denied an important aid in the consideration of 
the case, and will ordinarily be subjected to much unnecessary labor.” 


In Hammond v. Schappi Bus Line, 275 U. 8. 164, 171, 172, 72 L. ed. 
218, 221, 48 S. Ct. Rep. 66, the Court said: 


“Before any of the questions suggested, which are both novel and of far- 
reaching importance, are passed upon by this court, the facts essential to their 
decision should be definitely found by the lower courts upon adequate evidence.” 


In Cleveland, C. C. & St. L. R. Co. v. United States, 275 U. 8. 404, 
414, 72 L. ed. 338, 345, 48 S. Ct. Rep. 189, the Court said: 


“Where the trial court omits to state the grounds of its decision, the appel- 
late court is denied an important aid in the consideration of the case; and the 
defeated party is often unable to determine whether the case presents a question 
worthy of consideration by the appellate court. Thus, both the litigants and 
this court are subjected to unnecessary labor.” 


Citing numerous cases, the Court, in Baltimore & Ohio Railroad 
Company v. United States, 279 U. S. 781, 787, 73 L. ed. 954, 957, 49 S. Ct. 
Rep. 492, said: 





I. C. C. PRACTITIONERS’ JOURNAL 





“The lower court entered its decree dismissing the suit and, after reversal 
here, denied restitution without opinion, statement of reasons or citation of 
authority. The questions were important, and the amounts involved were 
large. he judges should have given the reasons on which they rested their 
decisions.” 


In Railway Commission of Wisconsin, Et Ai v. Maxcy, 281 U. S. 82, 
83, 74 L. ed. 717, 50 S. Ct. Rep. 228, the Court said: 


“In the present instance this court should have the aid of appropriate 
findings by the district court of the facts which underlie its conclusions.” 


In Beawmont, Sour Lake & Western Railway Company v. United 
States, 282 U.S. 74, 86, 75 L. ed. 221, 230, the Court said: 


“And we have recently emphasized the duty of such courts fully to state the 
grounds upon which they act.” 


The situation became so bad that, on June 2, 1930, the Court adopted 
a new Equity Rule (No. 7014), effective October 1, 1930, which reads 
as follows: 


“In deciding suits in equity, including those required to be heard before 
three judges, the court of first instance shall find the facts specially and state 
separately its conclusions of law thereon; and its findings and conclusions shall 
be entered of record and, if an appeal is taken fyom the decree, shall be in- 
cluded by the clerk in the record which is certified to the appellate court under 
rules 75 and 76.” 


Just after the new Equity Rule went into effect the Supreme Court 
(on November 24, 1930) first criticised the failure of the Interstate Com- 
merce Commission specifically to report the facts and give the reasons 
for its conclusions. In Beaumont, Sour Lake & Western Ry. Co. v. 
United States, Et Al, 282 U. 8. 74, 86, 75 L. ed. 221, 51 S. Ct. 1, it said: 


“The Commission’s failure segs A to report the facts and give the 


reasons on which it concluded that under the circumstances the use of the 
average or group basis is justified leaves the parties in doubt as to a matter 
essential to the case and imposes unnecessary work upon the courts called upon 
to consider the validity of the order. Complete statements by the Commission 
showing the grounds upon which its determinations rest are quite as necessary 
as are opinions of lower courts setting forth the reasons on which they base 
their decisions in cases analogous to. this. Wichita R. R. v. Public Utilities Com- 
mission, 260 U. S. 48, 58. And we have recently emphasized the duty of such 
courts fully to state the ‘= upon which they act. Virginian Ry. v. United 
States, 272 U. S. 658, 675. Lawrence v. St. Louts-San Francisco Ry., 274 U. S. 
588, 591-592. Arkansas Commission v. Chicago &c. R. R., 274 U. S. 597, 603. 
Hammond v. er Bus Line, 275 U. S. 164, 171. Cleveland, etc., Ry. Vv. 
United States, 275 U. S. 404, 414. B. & O. v. United States, 279 U. S. 781, 787. 
And the Commission is not excused by the fact that the carriers presented evi- 
dence on a group basis or by the omission of the southwestern lines in their 
— for a rehearing to object to the use of averages. The proceedings 

fore the Commission were for the determination of what divisions are and for 
the future will be reasonable. Here the issue is whether the Commission's 
amended determinations and the order based on them are valid. Appellants 
are not estopped from assailing the averages or groups adopted. A sound basis 
- - rule or formula prescribing the divisions is essential to compliance with 
the Act. 


aa this criticism of the reports, we turn to what is shown by the 
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In State of Florida, Et Al v. United States, 282 U.S. 194, 215, 75 L. 
ed 291, 51 S. Ct. 119, the Court called attention not merely to the ab- 
sence of elaboration or a suitably complete statement of the grounds of 
the Commission’s determination, to the importance of which it had ad- 
verted in the Beaumont Case, but also to the lack of the basie or essential 
findings required to support the Commission’s order, saying : 


“In the absence of such findings we are not called upon to examine the 
evidence in order to resolve opposing contentions as to what it shows or to 
spell out and state such conclusions ig fact as it may permit. The Commission 
is the fact-finding body and the Court examines the evidence not to make 
findings for the Commission but to ascertain whether its findings are properly 
supported.” 


In United States, Et Al v. Baltimore & Ohio R. Co., Et Al (decided 
January 7, 1935), the Court pointed out that while Section 14 (1) of the 
Act relieved the Commission from making comprehensive findings of fact 
similar to those required by Equity Rule No. 7014, it does not remove the 
necessity of making quasi-jurisdictional findings essential to the eonsti- 
tutional or statutory validity of its orders. In this case the order of the 
Commission was held invalid because of the failure to make basic or 
essential findings required to support its order. The Court said: 


“But whether the use of any or all types of steam locomotives ‘equipped 
with hand-reverse gear as compared with power reverse gear causes unneces- 
sary peril to life or limb’ is left entirely to inference. This complete absence 


of ‘the basic or essential findings required to support the Commission’s order’ 
renders it void.” 


It was left to Mr. Justice Cardozo to make the severest criticism of 
the failure of the Commission to make necessary findings of fact. In the 
unanimous opinion of the Court, rendered by him, in l/nited States, Et 


Al v. Chicago, Milwaukee, St. Paul & Pacific R. R., Et Al (decided March 
5, 1935) it is said: 


“This court has held that an order of the Interstate Commerce Commission 
is void unless supported by findings of the basic or ee ye facts 
conditioning its power. Florida v. United States, 282 U. , 215; United 
States v. Baltimore & Obio R. Co., January 7, 1935, —— vi. S. —. ‘In the 
absence of such findings, we are not called upon to examine the evidence in 
order to resolve opposing contentions as to what it shows or to spell out and 
state such conclusions of fact as it may permit.’ Florida v. United States, 
supra. Orderly review requires that this objection being basic and jurisdictional, 
be disposed of at the beginning. 


a. * * + * * * 
“The second report of the Commission is a long and discursive narrative. 
* * * + ~ * * 


“In the light of these considerations it is not the Milwaukee that is subject 
to the reproach of dealing with the matter piecemeal. All that the Milwaukee 
has done is to initiate a schedule which must be upheld as lawful unless adequate 
reasons are presented for setting it aside. Cf. Anchor Coal Co. v. United States, 
25 F. (2d) 462; Atchison, Topeka & Santa Fe R. Co. v. United States, 279 U. S. 
768, 773. The reproach of piecemeal action is incurred by the Commission, which 
has not adjudged the fairness of the relation now subsisting between Illinois 
and Indiana rates, which has not questioned its own capacity to prevent unjust 
reprisals, which has put off to an indefinite future the remodeling of the rate 
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structure for all the carriers affected, and which has left this particular carrier 
helpless in the interval. In brief a schedule of lowered tariffs has been canceled 
though the facts that control the validity of the reduction have yet to be 
determined. This was not a full discharge by the Commission of an immediate 
responsibility. It was inaction and postponement. Responsibility was shifted 
from the shoulders of the present to the shoulders of the days to come. 


“We would not be understood as saying that there do not lurk in this report . 
hrases or sentences suggestive of a different meaning. One gains at places the 
Impression that the Commission looked upon the proposed reduction as some- 
thing more than a disruptive tendency; that it found unfairness in the old 
relation of parity between Brazil and Springfield; and that the new schedule in 
its judgment. would confirm Milwaukee in the enjoyment of an undue propor- 
tion of the traffic. The difficulty is that it has not said so with the simplicity 
and clearness through which a halting impression ripens into reasonable certitude. 
In the end we are left to spell out, to argue, to choose between conflicting in- 
ferences. Something more precise is requisite in the quasi-jurisdictional findings 
of an administrative agency. Beaumont, S. L. & W. R. Co. v. United States, 
282 U. S. 74, 86; Florida v. United States, 282 U. S. 194, 215. We must know 
what a decision means before the duty becomes ours to say whether it is right 
or wrong.” 


In the Florida Log Case (Florida v. United States, 282 U. 8S. 194, 
215, above cited) the Court points out the legal distinction between what 
may be termed quasi-jurisdictional findings, there held to be indispen- 
sable, and the complete statement of the grounds of the Commission’s 
determination which was declared in the Beawmont Case (Beamount, 
Sour Lake & Western R. R. Co. v. United States, 282 U. S. 74, 86) to be 
desirable for a proper consideration of the case in the Courts. 

That it is possible for the Commission to make the necessary findings 
of fact is demonstrated in Georgia Public Service Commission, Et Al v. 
United States, Et Al, 283 U. S. 765, 75 L. ed. 1397, 51 S. Ct. 619, in 
which the Court said: 


“The appellants contend that the order is void because there are no adequate 
findings of undue disparity between the rates charged for intrastate transporta- 
tion in Georgia and the rates actually in force for interstate transportation; and 
also because there was no finding that the intrastate rates imposed an undue 
burden upon the carriers’ interstate revenues or that the alteration of the intra- 
State rates would produce additional revenue. The findings in the report are 
definite and comprehensive. There are, moreover, illustrative specific findings 
which confirm the general ones and show that in a real sense, and to a sub- 
stantial degree, undue prejudice and discrimination to interstate shippers and 
localities have resulted and will result. The requirement of definiteness, to 
which attention was called in Beaumont, S. L. & W. Ry. Co. v. United States, 
282 U. S. 74, 86, and in Florida v. United States, 282 U. S$. 194, 208, is also met.” 


Also, in Illinois Commerce Commission, Et Al v. United States, Et 
Al, 292 U. 8S. 474, 78 L. ed. 1371, 54 S. Ct. 783, the Court said: 


“These findings, which are supported by detailed subsidiary findings in the 
report, are ample to support the order.” 


In United States v. Louisiana, 290 U. 8. 70, 78 L. ed. 181, 54 8. Ct. 

28, the Court, in referring to the findings of fact made by the Commis- 
sion, said: 

“While the particular form in which they were cast here is not to be 

commended, the report, read as a whole, sufficiently expresses the conclusion of 


the Commission, based upon supporting data, * * * This, we think, meets 
the requirements of the statute.” 





Senate Adopts Motor Carriers Legislation 


pe United States Senate, on April 16th, adopted a Bill, S-1629, 
amending the Interstate Commerce Act by providing for the 
regulation of transportation of passengers and property by 
motor carriers operating in interstate or foreign commerce. In 
the report of the Committee to the Senate the following de- 
scription of the legislation was submitted. 


The bill provides for the regulation by the Interstate Commerce 
Commission of all agencies engaged in for-hire motor transportation. 
The regulation provided for contract carriers is less extensive than that 
proposed for common carriers. With respect to both types the regulation 
is adapted to the special characteristics of their respective operations 
and is carried no further than is necessary in the interest of the public 
and of the carriers. No regulation is proposed for private carriers 
except that an amendment adopted in committee authorizes the Com- 
mission to regulate the ‘‘qualifications and maximum hours of service 
of employees and safety of operation and equipment’’ of private carriers 
of property by motor vehicle in the event that the Commission determines 
there is need for such regulation. Other amendments adopted by the 
committee confer like authority upon the Commission with respect to 
common and contract carriers. The bill as originally introduced pro- 
vided in section 325 for an investigation and report upon the need for 
Federal regulation of the qualifications and maximum hours of service 
of employees of motor carriers of all classes. Such an investigation is 
still authorized (sec. 225), but if the Commission determines after invest- 
igation that there is need for such regulation, it may impose reasonable 
requirements without further legislation. 

The Interstate Commerce Act which the Commission administers 
now applies to steam railroads, electric railways, express companies, 
sleeping-car companies, pipe lines, and steamship lines controlled by 
railroads, and to the joint operations of rail and water lines. Highway 
motor carriers are not subject to any Federal regulation of the kind 
proposed in this bill. 

In recent years there has been an extraordinary growth of highway 
transportation. Thousands of miles of hard-surface highways have been 
developed and are teeming with millions of automotive vehicles. Motor 
carriers for hire penetrate everywhere and are engaged in intensive com- 
petition with each other and with railroads and water carriers. This 
competition has been carried to an extreme which tends to undermine 
the financial stability of the carriers and jeopardizes the maintenance 
of transportation facilities and service appropriate to the needs of com- 
merce and required in the public interest. The present chaotic trans- 
portation conditions are not satisfactory to investors, labor, shippers, or 
the carriers themselves. The competitive struggle is to a large extent 
unequaled and unfair, inasmuch as the railroads are comprehensively 
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regulated, the water carriers are regulated in lesser degree, and the inter- 
state motor carriers are scarcely regulated at all. 

In 1933 the Congress, recognizing the existence of an emergency in 
transportation, enacted the Emergency Railroad Transportation Act, 
1933, providing, among other things, for a Federal Coordinator of 
Transportation and imposing upon him, among other duties, that of 
studying means not provided in the act for improving transportation 
conditions. Pursuant to the authority of that act, the President, in June 
1933, designated Commissioner Joseph B. Eastman as Coordinator, and 
he has made three reports to the Congress, viz, Regulation of Railroads 
(S. Doe. 119, 73d Cong., 2d sess.), Regulation of Transportation Agencies 
(S. Doe. 152, 73d Cong., 2d sess.), and Report of Federal Coordinator of 
Transportation, 1934 (H. Doe. 89, 74th Cong., 1st sess.). Sinee- June 
1933 the Coordinator has made elaborate surveys and studies of the need 
for regulation of transportation agencies. In his report of March 10, 
1934 (S. Doe. 152), he recommended, among other things, regulation of 
motor carriers comparable in large measure to that proposed in the bill 
herewith reported. This latter bill was proposed in the Coordinator’s 
report for 1934 (H. Doe. 89), as the result of additional study, experi- 
ence, and exchange of ideas between the Coordinator, the shippers, and 
the motor-carrier industry. 

The need for Federal regulation of motor transportation of some 
kind has been apparent for several years, and each session of Congress 
since 1926 has had before it proposals for motor-carrier legislation. 
The most important difficulty in the way of legislation has been the 
absence of comprehensive data concerning the industry and the lack of 
specific information with respect to the details of regulation required 
in the public interest. Since 1926 there have been two investigations 
by the Interstate Commerce Commission, and the Federal Coordinator of 
Transportation has completed a more recent, comprehensive, and thor- 
ough study. 

Hearings were held on the bill, and the printed record of these 
hearings consists of 607 pages of testimony and statements. At the 
hearings upon the bill it was pointed out that when the earlier proposals 
for motor-carrier regulation were submitted there existed a wide diver- 
gence of views as to the proper type of regulation but that in the last 
several sessions of Congress the main features of the legislation proposed 
have not varied to any marked degree. 

Federal regulation of motor carriers engaged in interstate or foreign 
commerce has the support of the Coordinator, the Interstate Commerce 
Commission, the State commissions, the bus industry, a large part of the 
shippers, and of the trucking concerns. The views of the several bodies 
and groups mentioned were fully developed at the hearings, and the 
committee also received and has on file a large number of letters, 
telegrams, and statements in support of the bill. 

Regulation of motor carriers is, in effect, in nearly all of the States, 
growing from relatively minor beginnings until it now embraces com- 
mon carriers of passengers in 47 States and the District of Columbia, 
common carriers of property in 42 States and the District of Columbia, 
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contract carriers of property in 31 States, and private carriers of prop- 
erty in 8 States. The State regulatory commissions are strongly urging 
Congress to enact Federal regulation to ‘‘stop the gaps’’ in State regu- 
lation and to enable them more effectively to regulate intrastate trans- 
portation. The practically unrestrained use of State highways by inter- 
state motor carriers has long been a serious handicap to the successful 
administration of State regulatory laws. Carriers for hire, of all types, 
generally concede the need for public regulation in some form. They 
want some restraining hand. The motor-carrier industry has had a loose 
form of Federal regulation for more than a year under the operation of 
National Recovery Administration codes approved by the President, but 
these codes are admittedly inadequate to bring about necessary reforms. 
The railroads seek relaxation of their regulation but mainly because 
their competitors are unregulated. They concede the necessity in their 
own interest and in that of the public for preserving in essence the pres- 
ent Federal regulation of that industry. 

This bill is a part of a complete and coordinated program of legis- 
lation touching all forms of transportation recommended by the Federal 
Coordinator of Transportation. The ultimate objective of the entire 
program is a system of coordinated transportation for the Nation which 
will supply the most efficient means of transport.and furnish service as 
cheaply as is consistent with fair treatment of labor and with earnings 
which will support adequate credit and the ability to expand as need 
develops and to take advantage of all improvements in the art. All parts 
of such a system of transportation should be in the hands of reliable and 
responsible operators whose charges for service will be known, depend- 
able, and reasonable and free from unjust discrimination. This bill 
proposes to bring about such conditions among the interstate motor 


carriers, the only ones now almost wholly unregulated by Federal author- 
ity.”’ 





Socratic Irony— 
Is Truck Regulation The Answer? 


Furniture for the use of the Interstate Commerce Commission is 
arriving by truck from northern cities. 

One could not observe these trucks unloading at the Commission’s 
back door and fail to see the irony of the railroads*losing this traffic to 
their competitors, especially when for the use of the railroad regulatory 
body. Maybe the trucks do need regulating! 





The United States Government Manual 


SIMPLIFIED text book designed to inform the public as to Govern- 

ment procedure and to make information available for all Govern- 
ment Departments and agencies has been issued and is revised currently 
by the National Emergency Council. It is described as a manual, the 
prime purpose of which is to provide factual information for more than 
2,000 Governmental offices in Washington and throughout the country. 
It covers all federal activities and a complete description of each 
governmental agency with an abridged list of the personnel and the 
function of each department. The publication is kept currently revised 
regarding changes effected as a result of new legislation or administrative 
orders. The initial price of $2.00 covers the Manual in its original form, 
as well as revisions and additions to December 31, 1935. Remittance 
must be by check or money order payable to the Superintendent of 
Documents, and addressed to the National Emergency Council, 411 Com- 
mercial National Bank Building, Washington, D. C. Postage stamps 
are not acceptable. Purchases also may be charged against deposits 
with the Superintendent of Documents. 





There has also been prepared by the United States Information 
Service at Washington a comprehensive digest of the purposes of the 
current federal agencies, fifty of which have been listed. This document 
describes briefly the location, the legal authority, the purpose and other 
pertinent data concerning the several agencies. Copies will be mailed to 
those making request of the Executive Secretary of this Association 
upon remittance of 15¢ in stamps to cover mailing charges. 





Sixth Annual Meeting 


You will find enclosed with this issue of the Journal a return reply 
postal, which we desire filled out and returned to the Association’s office. 
Will you kindly send in the postal as early as possible so that we may 


be in a position to estimate roughly how many members will attend the 
next convention. 
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Progress Report of The Committee on 
Simplification of Tariffs 


By Epwin G. Wiicox, Chairman 


S STATED at the last meeting, the matter of simplification of tariffs 

is a very broad and involved subject, and at best, progress is neces- 
sarily somewhat slow. We are, however, able to report some progress. 
This problem is one which cannot very well be handled by correspondence 
alone, and since it was not convenient for southern California members 
of the committee to be present at meetings of the committee, your chair- 
man, with the permission of the General Secretary, Mr. Remington, car- 
ried on such investigation as it has to date been able to make, through 
the northern division of the committee. The personnel of this northern 
division, hereinafter referred to as ‘‘the committee’’, is as follows: 


Edwin G. Wileox, Atty. and Mgr., Traffic Dept., Oakland Chamber 
of Commerce, Chairman. 

F. M. Chandler, Traffic Manager, Certainteed Products Corporation. 

Geo. D. Cron, Traffic Manager, Chevrolet Motor Co. 

L. M. Fites, Traffic Manager, Durkee Famous Foods.. 

Frank M. Hill, Traffic Manager, Fresno Chamber of Commerce. 

L. R. Keith, Traffic Dept., California Packing Corporation. 

A. Larsson, Traffic Manager, Larsson Traffic Service. 

H. A. Lineoln, Traffic Manager, Fireboard Products, Inc. 

W. G. Stone, Manager, Trans. Dept., Sacramento Chamber of 
Commerce. : 


Your committee held several meetings, and while we are not pre- 
pared to present an exhaustive report or final and complete recommenda- 
tions, we have some suggestions which at least may furnish food for 
thought. 

It should be made clear at the outset that our consideration of this 
problem is in no sense motivated by criticism of the railroads. The rail- 
roads are subject to the tariff rules of the Interstate Commerce Commis- 
sion and are also confronted with the necessity of effecting every possible 
economy in their tariff publication. As you all know, the tariff mailing 
list of the rail carriers is very extensive. We are informed that on 
transcontinental tariffs, for example, something like 35,000 copies are 
mailed out annually. We believe that the carriers have been making 
sincere effort toward tariff simplification and that many of the difficulties 
in that regard have been the direct result of rules laid down by the Inter- 
state Commerce Commission. It is merely our thought that the shippers 
who are constantly using the tariffs of the rail carriers may from their 
experience offer some suggestions that might be helpful and acceptable 
to the carriers. While your committee has not had an opportunity to 
analyze the Commission’s rules sufficiently to present at this time any 
constructive suggestions looking toward their revision, it might be stated 


311 





312 I. C. C. PRACTITIONERS’ JOURNAL 





that this will be done at subsequent meetings, provided the Board desires 
the committee to continue its work. 

Your committee felt it wise to confine its preliminary studies to the 
tariffs of one publishing agency; and since the transcontinental tariffs, 
generally speaking, appear to be in greater need of simplification than 
some of the others, it was determined to give consideration to them first. 

Your committee believes, from its consideration of the problem, that 
there are too many tariffs and overlapping tariff publication agencies. 
It also expresses the general view that tariffs, in general, are too compli- 
eated and are growing more so. 

As an example of the number of steps required to determine the 
applicable transcontinental rate—which example is believed to be fairly 
typical of the transcontinental rate situation—there is appended hereto 
an exhibit setting forth the various steps which had to be taken in ascer- 
taing the correct rate on the particular commodity shown. From this 
it will be noted that more than sixteen different references had to be 
checked to determine the applicable rate. 

Among other things the committee directs attention to the fact that 
in the Eastbound and Westbound Commodity Tariffs many of the numer- 
ous references are due to optional routings and the applicability or non- 
applicability of rates via some of these routes and gateways. Your com- 
mittee believes that if optional routes and exceptions were removed from 
the main section of the tariff, leaving only the standard routes in that 
section, and placed in a separate section of the tariff, with. cross-refer- 
ences between the sections, many of the references and exceptions now 
applicable in connection with individual tariff items would be eliminated. 
It is believed that the majority of shippers use only the standard routes, 
and under the proposed arrangement would not be required to check the 
various routing references and exceptions in determining the applicable 
rate. On the other hand, those shippers who desire to utilize other than 
the so-called standard routes could consult the section of the tariff con- 
taining them. In this connection it should be stated that the committee 
had the cooperation of a tariff publishing agent, in an unofficial capacity. 
On this particular point it was stated that serious questions would arise 
in regard to the classification of a standard route. It was also said that 
many of the exceptions carried in the transcontinental tariffs are due to 
fourth section restrictions, which would be eliminated if the long-and- 
short-haul clause of that section were repealed. 

The committee favors loose-leaf tariffs over the supplement form, 
because the necessity of referring to numerous supplements in determin- 
ing the applicable rate would be eliminated. On the other hand, loose- 
leaf tariffs are stated to be considerably more expensive and are not as 
convenient for auditing purposes as the supplement system. It is 
suggested that an improvement in the supplement system could be ac- 
complished by the publication of a cumulative index in the latest supple- 
ment, listing the commodities on which changes were to be made, and 
indicate the page and supplement in which such change could be found. 
This would, to a large extent, remove the objection referred to. 

Your committee is of the opinion that no good reason exists for 
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maintaining separate North and South Coast Transcontinental Tariffs 
and Territorial Directories, since, with few exceptions, the items, rates 
and groupings are the same to and from the north and south coast. Such 
differences as may exist may be handled by exceptions in the consolidated 
tariff. For example, Eastbound Tariffs 2 and 3 could be consolidated, as 
could Westbound Tariffs 1 and 4 and the North and South Coast Terri- 
torial Directories. It is believed, however, that the class and commodity 
rates should be published in separate tariffs, as they are today. In this 
connection your attention is directed to the fact that originally there was 
one transcontinental tariff applying to both north and south coasts, and 
it is stated that one reason for dividing the tariff was that the northern 
lines and many of the shippers in the north coast territory had no 
particular interest in the south coast rates, and vice versa, and doubt was 
expressed that the northern lines, for example, would be agreeable to 
consolidation of these tariffs again. 

On behalf of the tariff publishers it is stated that, generally speak- 
ing, separate tariffs are published to cover particular movements between 
given territories, and that where practicable and economical the rail- 
roads are endeavoring to consolidate their tariffs. From their standpoint 
there appears always to have been a question as to whether there should 
be a large tariff or a multiplicity of small tariffs. They state that most 
of the small tariffs apply to points on the short line railroads, whose only 
interest is in the rates applicable to and from points on their individual 
lines, and that these short lines would object to elimination of such indi- 
vidual tariffs because it would result in greater expense to them if they 
were required to participate in the publication of a consolidated tariff. 
Many of the rates carried in these individual tariffs remain without 
change for long periods of time. 

Your committee also calls attention to the fact that at the present 
time most of the references are carried in items separate from the rate 
item, thus entailing additional steps in determining the applicable rate. 
The commodity descriptions are at present carried in separate items. 
It is suggested that wherever possible, reference marks and the com- 
modity description should be contained in the item carrying the rate, 
so that they can be consulted without the necessity of searching other 
parts of the tariff. This is said to be impracticable from the publishers’ 
standpoint, because of the many emergency situations which arise; for 
example, the publication of a temporary rate to remain in effect for a 
specified period and later an extension of the termination date of such 
rate. Carriage of the commodity description in an item separate from 
the rate item is stated to reduce publication’ expense because changes are 
made frequently in the commodity description, while the rate remains 
the same, and vice versa. 

Your committee also recommends that the items, rules, and execep- 
tions should be in sequence; that is to say, items, rules and exceptions 
should not be intermingled, but all of the items should be together, ete. 

The matter of having a publishing agent publish a single tariff for 
the various California lines, for example, was discussed, but objection 
was raised to this, on the ground that it would result in lost motion and 
delay in connection with rate changes of an individual line. 
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Epitomizing, your committee stresses the following points: 
1. Multiplicity of tariffs. 


2. Desirability of consolidation of some of the tariffs, thus making them 
more convenient for the shipper and avoiding needless expense on the part of the 
carrier. (Many of these unnecessary separate tariffs are believed to be in ex- 
istence largely because the carriers’ system of pro rating publication expenses.) 


3. Providing in the main section of the tariff only standard routes which are 
customarily used by the shipper, and placing the optional routes in a separate 
section of the tariff, with a cross-reference between that section and the main 
section of the tariff. 


_ _4. Whenever possible, reference marks and exceptions should be contained 
in the rate item. 


5. Items, exceptions, and rules should be separately grouped. 


6. Publication of transcontinental tariffs in loose-leaf form instead of sup- 
plement form. 


In conclusion your committee proposes, provided the members of 
this Board desire it to continue its study of this subject, to proceed with 
its investigation, with the view of submitting at a later meeting of this 
Board suggestions and recommendations which it believes may aid in 
simplifying tariffs. 

Since, as before stated, the tariff publishing rules of the Interstate 
Commerce Commission are at least in part responsible for the present 
condition of the tariffs, your committee recommends that the railroads 
appoint a special committee to cooperate with our group and to set forth 
to us changes in the Commission’s rules which they believe would be 
practicable, since it may be that an organization of this kind could with 
propriety seek a change in these rules. 

We also recommend that the above suggestions be considered by 
such a railroad committee and that they give us the benefit of their 
views thereon and advise whether or not these things are practicable 
from their standpoint. 

We trust the result of our deliberations to date, if they have done 
nothing else, will furnish .a nucleus for constructive consideration of this 
important subject. 

Respectfully submitted, 


Epwin G. WIcox, 
Chairman. 


Epitor’s Note:—A subject of great importance and of long standing is the 
simplification of tariffs. The article by Mr. Wilcox was taken from the proceedings 
of the 38th regular meeting of the Shippers Advisory Board held in Los Angeles, 
ye March 15, 1935, and is reproduced as a worthwhile discussion of this 
subject. 





Proposed Transportation Legislation; in the 
74th Congress 


 ypwentanaety is an additional list of the more important Bills 


introduced in Congress designed to regulate transportation 
or make changes in the present laws: 


To amend the Interstate Commerce Act to limit further the right to 
reparation for damages due to violations of the Act. S-1631 by Wheeler 
of Montana, and H. R. 5363 by Rayburn of Texas. 


To limit the working hours of all persons working on dredges or 


tugs on the Great Lakes to eight hours a day. H. R. 6671—by Kelly of 
Illinois. 


To provide for the measurement of vessels using the Panama Canal 
and for other purposes. H. R. 5292—by Lea of California. Reported 
favorably by the Committee on Interstate and Foreign Commerce and 
committed to the Committee of the Whole House. 


Provides for dismissal compensation for railroad employees dis- 
placed through coordination projects. S-1630—by Wheeler of Montana, 
and H. R. 5378 by Rayburn of Texas. 


Provides for the reorganization of the Interstate Commerce Com- 
mission, including the establishment of a Coordinator of Transportation. 
S-1635—by Wheeler of Montana, and H. R. 5365—by Rayburn of Texas. 


Provides for the federal regulation of highway stor carriers and 
brokers by the Interstate Commerce Commission. S-1629—by Wheeler 
of Montana and H. R. 5262—by Huddleston of Alabama. (Passed the 
Senate with Gore Amendment limiting application to interstate traffic). 


Provides for the federal regulation of water carriers and wharf- 
ingers, in both interstate and foreign commerce, by the Interstate Com- 
merce Commission. S-1632—by Wheeler of Montana, and H. R. 5379 by 
Rayburn of Texas. 


To amend Section 4, Paragraph 1, of the Interstate Commerce Act, 
which would restore it substantially to its form prior to 1920. H. R. 
5362 by Rayburn of Texas. 


To develop a strong American Merchant Marine to protect the com- 
merce of the United States, to aid National defense and for other pur- 
poses—H. R. 7521 by Bland of Virginia. 


To prohibit the interstate transportation of prison-made products in 
certain cases. H. R. 7297 by Summers of Texas. 


To create and establish a Department of Transportation and to 


further amend the Interstate Commerce Act, as amended, and for other 
purposes. H. R. 7544—By White. 
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To amend the Interstate Commerce Act, as amended, and for other 
purposes. H. R. 5617 by Lewis of Maryland. 


To amend Section 15(a) of the Interstate Commerce Act, as 
amended. H. R. 6539 by Fish. 


To provide for the creation of a corporation to be known as ‘‘ United 
States Railways’’; to provide for the possession, control and ownership 
of certain property of carriers by United States Railways, and for other 
purposes. S-2573 by Wheeler of Montana. 


To amend the Railway Labor Act so as to apply its provisions with 
exception of Section 3, to common carriers engaged in interstate or 
foreign commerce by air. S. 2496—by Black of Alabama. 


To amend the Shipping Act, 1916, as amended, for the purpose of 
further regulating common carriers by water. H. R. 4525—by Burn- 
ham of California. 


Authorizing and directing the Federal Communication Commission 
to investigate and report on the American Telephone and Telegraph 
Company and all other companies engaged in interstate telephone com- 
munication. §S. J. Res. 46—by Wheeler of Montana, and H. J. Res. 135 
—by Rayburn of Texas. 


To amend section 210 and 602(b) of the Communications Act of 
1934. S. 1418—by Wheeler of Montana. 


To amend Section 1 of the Interstate Commerce Act by: substituting 
a new paragraph 7, and changing the numbering of paragraphs 7 to 24, 
to 8 to 25. The new paragraph would deal with the establishment of new 
joint through rates. H. R. 6799—by Huddleston of Alabama. 


To provide for the leasing of port terminals at Hoboken, Charleston, 
and Norfolk, now under the jurisdiction of the United States Shipping 
Board Bureau, to the various States or municipalities in which they are 
located at the nominal sum of $10.00 per year. H. J. Res. 228—by 
Lehlbach of New Jersey. 


To provide for the leasing of port terminals at Boston, New York, 
Philadelphia, and Newark, now under the jurisdiction of the War 
Department, to the States or municipalities in which they are located at 
the nominal sum of $10.00 per year. H. J. Res. 229—by Lehlbach of 
New Jersey. 


Several amendments have been proposed by Mr. MeNary to S. 
1632, which is a bill to regulate water carriers operating in interstate 
and foreign commerce. S. 1632 Amendments—by McNary of Oregon. 


To prevent the shipment in interstate commerce of certain articles 
and commodities, in connection with which persons are employed more 
than five days per week or six hours per day, and prescribing certain 
conditions with respect to purchases and loans by the United States, and 
codes, agreements, and licenses under the National Industrial Recovery 
Act. H. R. 7198—by Connery of Massachusetts. 
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A joint resolution extending Title 1 of the Emergency Railroad 
Transportation Act until June 17, 1936, and levying a $2.00 assessment 
on every mile of railroad. H. J. Res. 219—by Crosser of Ohio. 


To amend the Interstate Commerce Act to include ports and gate- 
ways . the protection of Section 3 against undue preference or preju- 
dice. S. 1633—by Wheeler of Montana. 


To ‘seal for the construction of a canal across northern Florida to 
connect the waters of the Atlantic Ocean and the Gulf of Mexico. H. R. 
2785—by Green of Florida. 


Authorizing the Secretary of War to develop the expediency or 
inexpedienecy of constructing a canal across Cape May County, New 
Jersey, connecting the State inland waterway with Delaware Bay. 
§-1555—by Barbour of New Jersey. 


To amend the Interstate Commerce Act to enable the Commission 
to prescribe minimum as well as maximum joint rail-water rates, and to 
establish through railroad routes regardless of the ‘‘short-hauling’’ of 
any earrier. S. 1636—by Wheeler of Montana, and H. R. 5364 by 
Rayburn of Texas. 





Hearings on Wagner Bill Concluded 


EARINGS on the Wagner labor disputes bill have been concluded in 
both the Senate and the lower House, but-at this time neither the 
Senate Committee on Education and Labor nor the House Committee on 
Labor has reported out the bill. The leading opposition to the measure 
was presented by the National Association of Manufacturers, although 
Secretary of Labor Perkins expressed opposition to the bill, it being 
her opinion that her Bureau of Mediation and Conciliation should be 
elevated to the plane upon which it is sought to create the Wagner board. 
N.R.A. Chairman Richberg is credited with the statement that he is 
thoroughly in sympathy with the .“‘principle’’ of the bill, and that he 
believes enforcement of ‘‘collective bargaining’’ (present section 7(a) 
of the N.I.R.A.) should be handled by a separate agency outside of 
N.R.A. 

Prior to the President’s departure from Washington the latter part 
of March, he outlined a legislative program which he desired given pre- 
ferred attention at the present session of Congress. The Wagner bill 
was not included in that outline. It is extremely possible, however, 
that it may secure a place on the preferred list as time goes on. 





Intrastate Rates Under Ex Part 115 


io increases in freight rates authorized by the Commission 

in Ex Parte 115 went into effect generally on April 18th on 
interstate commerce. There is considerable confusion as to the 
application of a number of these rates with respect to intrastate 
commerce. At the time of going to press from the best informa- 
tion available the situation as to increases in intrastate rates is 
as follows: 


OHIO—Ohio Publie Service Commission denied the railroads au- 
thority to publish increases on short notice. Tariffs must therefore be 
filed on statutory 30-day notice subject to suspension. The railroads 
have, however, filed a 13th section petition with the I. C. C. 

Hearing set Columbus, Ohio, May 13th. 


MISSOURI—Hearing was held before the State Commission on 
April 16. The Commission allowed increases to be filed on 1 day’s 
notice, except as to coal and coke, concerning which the Commission ruled 
tariffs must be filed on 20-day notice. 


ALABAMA—Hearing before the Alabama Public Service Commis- 
sion in Docket 6717, is scheduled for May 7. It is possible that decision 


as to the Alabama intrastate increases will not be reached by the Ala- 
bama Commission before the middle or possibly the latter part of May. 


VIRGINIA—The railroads have not as yet been granted authority 
to apply the increases on Virginia intrastate traffic. The matter is 
docketed for hearing before the Virginia State Corporation Commission 
at Richmond, on Monday, April 29, at 10 o’clock A. M. 


PENNSYLVANIA—Conferences were held between railroad execu- 
tives and the Pennsylvania Public Service Commission on April 19 and 
20. It is probable hearing will be held during this week, but no definite 
date has been set at this writing. 


INDIANA—It is understood that the application of emergency 
charges on all intrastate rates has been suspended until August 15, and 
the date of hearing has been set for May 20, at Indianapolis. 


ILLINOIS—Intrastate rates within the State of Illinois were al- 
lowed to go into effect, but the rates on coal to East St. Louis and Alton 
from Illinois origin points were suspended because of truck competition. 
No hearing date on these suspended rates has at this time been 
announced. 


KENTUCKY—tThe railroads have petitioned the State of Kentucky 
for authority to publish the increased rates. A hearing on the railroads’ 
petition has been set for May 1, at Frankfort. 
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TENNESSEE—Hearing on the Tennessee intrastate rates was 
scheduled for April 19, but as yet no decision has been announced. 


COLORADO—tThe Public Utilities Commission held a hearing on 
April 15, on the carriers’ petition concerning Colorado intrastate rates, 
and denied carriers application on certain traffic and for other traffic set 
hearing for May 15. 


UTAH—Carriers have filed application with Utah Commission to 
increase intrastate rates. While the exact date of hearing has not been 
fixed definitely, it is understood it will be about May 1. 


ARKANSAS—The Corporation Commission of Arkansas has set the 
matter of intrastate increases down for hearing on May 1. 


KANSAS—State Corporation Commission of Kansas directed the 
railroads to file a new and complete application, which they have done, 
and which was heard on April 25. 


OKLAHOMA—The same procedure was followed in Oklahoma as 
was followed in Kansas, and the Corporation Commission of Oklahoma 
has set the matter down for hearing on May 1. 


WEST VIRGINIA—The railroads in West Virginia have applied 
to the Public Service Commission for permission to make the intrastate 
increases. The Commission held a hearing on April 23. 


IOW A—The Board of Railroad Commissioners of the State of lowa 
will hold a hearing May 1, on the application of the Iowa railroads to 
apply the emergency charges. 


NEW JERSEY—The New Jersey State Commission suspended all 
of the increases on intrastate traffic, and has set the matter down for 
hearing on May 2. 





N. R. A. Extension Fate Rests With Congress 


HE Senate Finance Committee concluded hearings April 18, on the 

matter of extending N.I.R.A. Since the conclusion of testimony the . 
Committee met in executive session, on Saturday, April 20. When the 
hearing commenced there had been no bill drafted, but on March 29, 
S. 2445 was introduced by Senator Harrison, Chairman of the Com- 
mittee. Beginning with officials of N.R.A., whose testimony followed 
the lines of defense both for the Act itself and its administration, the 
Senate Committee heard scores of witnesses, some favoring extension of 
the Recovery Administration, and others expressing opposition. Hugh 
8. Johnson, former administrator, testifying on Thursday, the last day of 
the hearings, told the Committee that failure to extend N.R.A. would 
result in chaos. Outstanding among his unique phrases was ‘‘ Why burn 
the whole house to kill a few rats in the attic?’’ He told the Committee 
frankly, that in his opinion, the recovery administration could not be 
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administered suecessfully by a board. (It is now administered by a 
board of seven members, and was formerly administered by Johnson 
alone.) Strong opposition to extension of N.R.A. is evident on the part 
of some of the members of the Finance Committee, notably Senator 
King of Utah. The preponderance of evidence is inclined toward elimi- 
nating the smaller so-called service industries from the workings of any 
codes, and to concentrate efforts or enforcements of codes in the so-ealled 
major industries. In view of the fact that N.R.A. is one of the outstand- 
ing cogs in the New Deal wheel, to which the President has committed 
himself, and concerning which he has asked Congress to pass legislation, 
it is almost a certain prediction that S. 2445, either in its present or 
amended form will become law before June 16, 1935, the expiration date 
of N.I.R.A. To scrap the Recovery Administration at this time would, 
in the opinion of most political students, be an admission by the Presi- 
dent and the Administration that a major part of the New Deal was 
unworkable and unwarranted. 


Charles E. Bell Discusses Port Charges 


HARLES E. Bell, Executive and Traffic Assistant to the Federal 

Coordinator of Transportation presented a statement covering pro- 
posals under consideration to establish loading and unloading charges at 
the United States ports on export, import, intercoastal, and coastwise 
traffic at a public hearing before railroad representatives at Atlanta, 
Georgia, on April 12th. 

Mr. Bell discusses the requirements under the general classifications 
effective throughout the country at some length whereby owners load 
and unload carload freight at their own expense. He directs atten- 
tion to the fact that for a long period of years it has been the practice 
at Virginia, South Atlantie and Gulf Ports to assess a handling charge 
in addition to the line haul rate, except where competition with ports 
where no such charge is made has made it necessary for the railroads 
serving the first mentioned ports to waive the addition of the charge. It 
is the contention of the Coordinator’s office that the carriers are losing 
substantial sums by not assessing charges for services rendered in con- 
nection with the unloading and loading of export and import freight. 

Members desiring to receive copies of Mr. Bell’s statement should 
write the Executive Secretary, enclosing 9c in stamps to cover the cost 
of mailing. : . 





Former Commissioner Patrick J. Farrell 
Appointed Assistant General Counsel of The I.C.C. 


Former Commissioner Farrell has been appointed Assistant General 
Counsel of the Commission. Prior to the time that Mr. Farrell served 
as Commissioner he was General Counsel for many years. 
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Transportation Association of America 


TTENTION is now being directed to the formation of what is to be 

called the ‘‘Transportation Association of America’’. This organiza- 
tion is being promoted by Donald D. Conn, formerly with the Car Service 
Division of the American Railway Association and who is generally 
credited with the promotion and formation of the Shippers Advisory 
Boards throughout the United States. Mr. Conn was for some years 
traffic manager of the Shevlin Carpenter Lumber Company at Minnea- 
polis, Minnesota, and is widely known throughout the transportation 
field. It is proposed that the new association shall be incorporated under 
the laws of Delaware, and its object is to foster and stimulate an efficient, 
economical and prosperous national system of transportation, ete. It is 
planned that not only transportation agencies engaged directly in the 
operation of trains, motor trucks, buses, steamships, ete., shall partici- 
pate, but those industries dependent on transportation of one sort or 
another will likewise be invited to take part in the association. For in- 
stanee, agricultural, mining, lumber, oil, steel and other interests are to 
be represented as well as those who are investors in railroad securities, 
such as banks and insurance companies. There is to be a popular mem- 
bership of individuals at nominal cost, all designed to bring to those 
charged with the conduct of the association the viewpoint of the average 
man. It is said that this movement is designed primarily to oppose gov- 
ernment ownership of railroads, which if it came to pass, might, and 
probably would, spread immediately to other industries. A number of 
prominent names have been put forward as among those who will control 
this association. Those interested in transportation generally will watch 
closely the development of this new effort towards the creation of a 
national transportation policy. 





Documents for Distribution 
Class Rate Chart—Western Trunk Line & New England Terri- 
tories—extra copies of this chart may be secured from the Executive 
Secretary at 25e¢ per copy. 


Railroad Reorganization Under Section 77 of the Bankruptcy Act: 
by Louis B. Wehle. Members desiring to obtain copies of this pamphlet 
may do so by writing the Executive Secretary, enclosing 10c to cover the 
cost of postage. 


Digest of the Purposes of the Current Federal Agencies, prepared 
by the United States Information Service. The Executive Secretary will 
be glad to mail copies to members upon receipt of 15¢ to cover cost of 
mailing. 


Analysis of State Motor Vehicle Size and Weight Restrictions—pub- 
lished by the National Highway Users Conference. 10¢ per copy. 
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Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases 


Class vs. Commodity Rates 


Docket No. 26528, Forburger Stone Company vs. Chicago, In- 
dianapolis and Louisville Railway Company et al. Division 5. This 
ease involved a rate on a rough quarried limestone from Hunters and 
Oolitic, Indiana, to Lincoln, Nebraska. It was alleged that the com- 
modity rates on rough quarried stone from and to many points in 
western trunk line territory and from Bedford, Indiana, to a number of 
points in Minnesota and Iowa are lower than the corresponding Class E 
rates. The Commission comments to the effect that a commodity rate 
higher than a class rate which would apply in the absence of the com- 
modity rate is an abnormality which, on its face, requires special justi- 
fication. It then cites some instances where the Commission has ruled 
on such issues. The Commission dismisses this complaint presumably 
on the ground that the special justification required was sufficient. 


Reconsignment and Diversion 


Docket No. 26,479, Fulton Chestnut vs. Chicago, Burlington and 
Quincy Railroad Company. Division 5, in which the principal question 
involved is whether or not a certain shipment was subject to reconsign- 
ment or was a new shipment. A car of corn moved from Hamlet, 
Nebraska, to Deadwood, South Dakota, and because there was an emer- 
gency reduced rate applicable on corn from Hamlet to Deadwood, a 
controversy arose concerning reconsignment as the tariff provided that 
no reconsignment would be permitted in connection with the lower rates, 
which were for the drought-stricken areas. It seems the car was first 
intended to move from Hamlet to Rapid City, South Dakota. The 
shipper requested that it be sent to Deadwood instead, and at the same 
time instructed that his order was not to be construed as the diversion 
order but that the car was to move as an entirely new shipment. A 
commodity rate of 28¢ was applicable as a general rule, and the emer- 
gency rate was 19c. The shipper, of course, was endeavoring to secure 
the benefit of the lower rate. The record, according to the Commission, 
indicates that the complainant and the railroad’s agent at Superior who 
handled the bill of lading were in agreement that the movement under 
the second bill of lading should be as a new shipment and that the 


emergency rate was applicable. The Commission then comments to the 
effect that : 


“Contracts or agreements between carriers or their agents and shippers are 
of no legal effect in determining applicable rates where such agreements are not 
published in tariffs on file with the Commission.” 


It further points out that: 
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“Nor does the contract of carriage between shipper and carrier necessarily 
determine the character of the movement.” 


The Commission finds that the shipment was subject to the carrier’s 
reconsignment and diversion tariffs. 


Fourth Section Relief 


Fourth Section No. 15622, which also involves potential competition 
as well as actual. The Commission comments as follows: 


“In determining whether the competition by water is actual or is merely 
tential, ‘not actually in existence,’ the fact that there has been no movement 
y water is significant but not controlling. In Trans-continental Rates, 46 
I. C. C. 236, it was said that competition involves a striving between or among 
two or more persons or organizations for the same object. Competition in a 
commercial sense is the independent endeavor of two or more persons to obtain 
the business patronage of a third by offering more advantageous terms as an 
inducement to secure trade. The pertinent facts bearing upon the question of 
competition clearly bring the action of the interested carriers in the instant 
case, one of which has a water route, within this definition. The essential 
elements of competition are all present when a going water carrier has made a 
bona fide offer to perform a competitive service and is ready, willing, and able 
to carry the traffic if the offer is accepted, especially if every facility for the 
performance of that service is at hand. Nothing in the statute indicates that 
an actual movement of the particular commodity by water is necessary to 
establish the existence of water competition. Such movement or absence of 
movement only shows whether or not the water carrier -was successful in 
obtaining traffic for which it was competing. As stated in Pacific Coast Fourth 
Section Applications, 129 1. C. C. 3, 15, the rail carriers’ actual water competition 
is the cost to the shipper of the water rate plus such incidental expenses as are 
met in using the water service. Here the water carrier has clearly shown the 
cost to the shipper if its offer to perform that service is accepted. We are of the 
opinion that actual water competition is present in the instant case.” 





Fourth Section 15717, involved the authority to establish a rate of 
50c on molasses and syrup from Group 2 points in Louisiana to Pitts- 
burgh, Pennsylvania, without observing the long-and-short-haul provi- 
sion of Section 4 of the Interstate Commerce Act. The Commission 
denied the permission and stated that the justification offered in support 
of the proposed rate is to the effect that the barge lines recently have 
renewed their efforts to obtain the movement of this traffic by quoting 
a rate of 40c and that the applicants have been informed that this rate 
will divert the traffic to the barge lines unless the present rail rate is 
reduced. The interesting part of this decision, which was made by 
Division 2, is the dissent of Chairman Tate, in which he points out that 
the river is there, the barges are running, and the barge lines are already 
putting in rates and trying to get the traffic by bidding for it, and that 
for the majority of the Division to hold that this does not constitute 
actual, rather than potential, competition is placing too strained a con- 
struction on the requirement that the competition must not be merely 
potential. 





